
MERGER CONTROL



Why do firms merge?
 There are many reasons why firmsmerge, including:
 Economies of scale and scope: a firm will produce goods at the lowest

marginal cost where it is able to operate at the minimumefficient scale
 “Make or buy” decisions: it may be cheaper to take over a distribution firm

than to set up a distribution network; backward integration may guarantee
supply of rawmaterials; improved access to loan capital; R&D capabilities

 National champions: firms within one nation state may wish to merge in
order to become a “national champion” in order to compete in
international markets

 Management efficiency: economic efficiency is increased when poor
management is replaced by bidders

 Exiting an industry: entrepreneurs may decide to exit an industry and reap
the rewards of their investment

 Increasing market power: a firm may wish to eliminate competition by
acquiring its competitors



Why do we need merger control?
 Competition law forbids the abuse of market power (Article 102). Why

do we need to prevent the creation of market power before the abuse
takes place?

 Merger control is not simply about preventing future abuses: it is also
about maintaining competitive market structures which lead to better
outcomes for consumers.

 Article 102 investigations (and domestic equivalents) are lengthy,
complex and cumbersome, so that competition authorities lack the
resources to police every alleged infringement. Exclusive reliance on
Article 102 would be ineffective.

 Most sizeable M&A transactions are therefore subject to merger control
clearance, and transactions falling under the EC Merger Regulation
generally cannot be implemented until the Commission provides
clearance.



Theories of harm 
 Unilateral effects. Transactions that permit merging firms to increase

price and reduce output unilaterally
 Horizontal mergers eliminate a rival and may result in the merged entity having greater

market power. Vertical mergers may impair actual or potential rivals’ access to inputs or
customers

 Coordinated effects. Transactions in markets where, due to transparency
of prices, “tacit collusion" may be expected
 A horizontal or vertical merger on a sufficiently transparent and highly concentrated

market may cause rivals to adopt parallel forms of competitive behaviour and together
assume a dominantposition

 Conglomerate effects. Transactions that combine a portfolio of
complementary products and may in turn lead to exclusionary conduct
and market foreclosure
 A conglomerate merger may allow an undertaking dominant on one market to leverage its

pre-existing market power on a second, related market (e.g., by bundling together
complementaryproducts)



I. Introduction (1/4)
 Mergers cause structural changes to a market (firms integrate their

operations more completely and permanently than was the case under
contractual settings).

 Concentrations (mergers, acquisitions of control or full-function joint
ventures) may have detrimental as well as beneficial results for social
welfare.

 Pro-competitive effects:

 Productive efficiencies: rationalization, better avers to capital and
more favorable buying conditions, economies of scale and scope.

 Dynamic efficiencies: technological progress.

 Managerial slack: reduction of inefficiencies.



I. Introduction (2/4)
 Firms contemplating a merger are not called to evaluate whether their

choice is legal or illegal. They must notify their decision to merge and
wait for the authorization of the competition authority.

 Antitrust authority performs a prospective analysis. Both anti-
competitive consequences and the potentially outweighing efficiency
savings are hard to predict for both the parties and the competition
authorities.

 Art. 2(3) Merger Regulation: test applied in EU competition law to
assess whether or not a concentration warrants regulatory intervention:
“a concentration which would significantly impede effective competition
in the common market or in a substantial part of it, in particular as a
result of the creation or strengthening of a dominant position, shall be
declared incompatible with the common market”.



I. Introduction (3/4)

 Two-step procedure to scrutinize mergers:

1) Phase I in EU/Initial Phase in US: triggered by the parties’ required
merger notification.

 Antitrust authority makes a preliminary assessment of the
merger’s likely competitive effects. In most cases, the merger
will be cleared at the end of this review.

2) Phase II in EU/Second Request in US (if required): antitrust
authority performs a more detailed investigation.

 This step ends with a formal enforcement decision.



I. Introduction (4/4)

 Proposed merger may be either cleared or allowed under certain
conditions.

 It is common practice in both US and EU to make the
implementation of the merger conditional upon structural remedies
(e.g. divestiture of specific assets, as branded goods or retail stores, by
the merged firm).

 EU Commission’s enforcement powers are limited to reviewing
relatively large transactions, leaving smaller deals to the competition
authorities of the Member States (NCAs).

 The delineation of national and Community control powers is based
on worldwide turnover and Community turnover.



 The EU Commission assesses the anti-competitive consequences of a
concentration through a two-step process.

1) First step in this assessment: market structure is analyzed.

2) If the market structure is such that it seems to require an in-depth
analysis, the Commission will move to the second step of the
assessment and evaluate the anti-competitive effects of he
concentration.

II. EU competition law



 Market share and concentration levels generally “provide useful first
indications” of the market structure and of the competitive importance
of both the parties involved and their competitors.

 Market shares and concentration levels are calculated on previously
defined relevant markets.

 Horizontal Merger Guidelines: “very large market shares” (50% or more)
may be evidence of existence of dominant market position.

 This presumption of dominance may be rebutted. Lower market
shares may raise competitive concerns in view of other factors.

 Market shares < 25%: presumption of lack of anti-competitive effects.

II.a. Market shares and concentration levels: useful 
first indicators for reviewing concentrations



 Horizontal Merger Guidelines: a concentration may significantly impede
effective competition in a market by removing competitive constraints
on one or more sellers (increased market power).

 Most direct effect: loss of competition between merging firms.

 No-merging firms can benefit from reduction of competitive pressure
resulting from merger (merging firms’ price increase may switch
some demand to rival firms).

 Relevant circumstances: (i) firms’ large market shares; (ii) merging firms
are competitors; (iii) customers have limited switching possibilities; (iv)
competitors are likely to increase supply if prices increase; (v) new entity
would be able to hinder expansion of competitors; and (vi)
concentration eliminates an important competitive force.

II.b. Competitive assessment of horizontal 
concentrations (1/2)



 Vertical mergers: major concern is anti-competitive foreclosure (either
input or output foreclosure).

 Foreclosure results of interest are those where the access of actual or
potential rivals to supplies or markets “is hampered or eliminated as
a result of the merger, thereby reducing these companies ability
and/or incentive to compete”.

 Foreclosure is anti-competitive when the post-merger firm will be
able to profitably increase prices charged to consumers.

 In its decisions on input foreclosure, the Commission examines: (i)
whether the post-merger firm would be able to foreclose access to
inputs; (ii) whether it would have a significant detrimental effect in the
downstreammarkets.

II.c. Non-horizontal mergers



 The solution opted for in the Horizontal Merger Guidelines is to
acknowledge efficiencies as a potential counterbalance as part of the
overall competitive appraisal within the meaning of Article 2 (2) and (3)
Merger Regulation.

 This will be the case if the EU Commission is in a position to conclude
on the basis of sufficient evidence that the efficiencies generated by the
concentration enable the newly created entity “to act pro-competitively
for the benefit of consumers, thereby counteracting the adverse effects
on competition”.

 Efficiencies have to (i) benefit consumers; (ii) be specific to the
concentration; and (iii) be verifiable.

II.d. Efficiencies



 Officials from EU Commission DG Comp review the concentration,
engage with the parties and draft a final decision to be taken by the
college of European Commissioners.

 Only after EU Commission has taken its final decision the parties can
take recourse to judicial review before the European Courts (General
Court and Court of Justice).

 Notification is done by completing a Form C (it requires detailed legal
and economic analysis). The result of notification is that timeline for
review begins to run.

II.e. Enforcement (1/3)



 After notification, Phase 1 of review starts (Art. 6 Merger Regulation).
EU Commission undertakes a preliminary review:

 25 working days for a normal review, extended with 10 working
days in case of remedy discussions (to alleviate competitive
concerns) or a referral request pursuant to Art. 9 Merge
Regulation.

 At the end of Phase 1, EU Commission decides either that the
concentration does not raise competitive concerns and is cleared to
proceed (eventually subject to remedies), or that further
investigation is necessary.

II.e. Enforcement (2/3)



 If Commission needs further information to take a final decision, in-
depth review is opened in Phase 2 (Art. 8 Merger Regulation).

 Deadline to undertake this in-depth review is 90 working days,
which can be extended to 105 working days in case of remedies.

 For complex cases, the deadline for decision can be extended by an
additional 20 working days (but only at the parties’ request or with
their consent).

• After this extension, a final decision must be taken that results
in clearance, possibly with remedies, or a prohibition.

II.e. Enforcement (3/3)
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