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I LESSON:

The comparative method  is a special technique of analysis of the law which is based on the comparison between different systems of legal rules

· Aims

· Subject

· Tools

…of comparative law analysis

AIMS

· The knowledge of legal phenomena beyond the narrow national boundaries through the comparison of legal models 

· develop classifications: to define analysis models and to put order among the multiplicity of legal systems

· Legislative Policy: circulation of legal models, good and bad imitations, crypto-types 

· Judicial interpretation 

· Collaboration between states

· Integration of legal systems

GUTTERIDGE (1949) 

· A) to highlight the differences and to establish whether fundamental or accidental;

· B) to determine the reasons for the differences and relationships with the system they are part of;

· C) to evaluate the merits and demerits, in relation to its context
· The subject of the comparative analysis

The subject of the comparative analysis

· Unknown law / known law (the trap of commensurating the unknown law with the features of ones own legal system)

· Wigmore: a plurality of areas of comparative law (*)

· Constantinesco: micro-comparison / macro-comparison (**)

WIGMORE (1925)

· Nomoscopy: description of the different legal rules and systems

· Nomothetic: analysis of the different institutions and value judgment about them (merits and demerits) in view of legislative policy (classification of axiological character)

· Nomogenetic: the study of the evolution of different legal institutions and of historical and causal relations *.

· Legal Ethnology: through the comparative method, attempting to discover general laws of human development through the evolution of rules and legal institutions.

CONSTANTINESCO (1971)

THEORY OF DETERMINING ITEMS

· Micro-comparison: comparison between elementary legal particles (fungible items) of different systems, observations of differences and similarities, no classification

· Macro-comparison: items determining the structure and the identity of the legal systems compared

· The structure of the legal systems is given by LEGAL ELEMENTARY PARTICLES (LEPs), namely rules, principles and institutions that make up a legal system

· The knowledge of the individual "particles" is not enough if you do not know the position, the role and the different values

· The system of "values " that underlies the legal system determines the weight (importance) of the LEPs:

· DETERMINING ITEMS

· FUNGIBLE ITEMS

· The determining items express the basic structure of the legal system;

· Determine the identity, the specificity of the legal system

Around the key factors there is the multitude of fungible items; those LEPs which are not the base of the identity of the legal system

· concept and role of law,

· ideology and legal theory,

· relationships between the data (socio-economic-political) and the construct (the legal structure that overlaps the data)

· economic constitution

· concept and role of the state

· Authorities  vs. fundamental freedoms

· sources of law (relationship)

· interpretation of the law and the role of judges

fundamental legal concepts and categories

· uniqueness

· irreplaceability

· cruciality

· complementarity

· These characters are lacking the fungible items

· the Constitution expresses the essential elements of a legal system

The methods of comparative law analysis

· Legal formants 

· Comparability 

· Diachronic / Synchronic approach 

· Approach by problem / by case

· Language and translation

· Legal formants 
· sets of rules and propositions that contribute to create the legal system:

· Law, legal rules
· Legal Doctrine, propositions of the doctrine
· Case Law, legal decisions
· Cripto-types

· (R. Sacco, Legal Formants:A dynamic approach to comparative law, Am.J. Comp. Law, 1991)

(U.Mattei: “Usually one compares “the law” in country A with “the law” in country B. The object of observation is complex because the law is not a static monolithic unitary phenomenon but is the aggregate of a variety of formants”)

· Comparability 

· Homogeneity (comparison made among legal systems of the same family or the same form of State)

· Functional approach

· Kahn Freund: “Under similar social, economic and cultural pressure in similar societies the law is apt to change by means of sometimes radically different legal techniques. The ends are determined by society, the means by legal tradition… This applies to judicial as well as legislative law making” (1966)

· Approach by problem / by case

Language and translation (problems arising from the law or language)

· Diachronic / Synchronic approach 

· Diachronic approach: to analyze the evolution of some legal system or legal institution or the dicipline of a specific subject over time, making it possible to assess how that changes throughout history. Due to this approach it is possible to analyze the legal effect of the changes, postulate why certain legal systems progressed to different order.

· An example: why the USA government has come to develop a system of political parties despite the fact that the founders mistrusted political parties and did not create them.

· Synchronic approach: analyzes a particular legal system or legal institution or the dicipline of a specific subject in comparison with another, at a given, fixed point in time.
Legal Transplants (Alan Watson, 1970)

· The diffusion of law is a process of legal change  in today’s age of globalization

· 1880: J.W.Powell: diffusion of law or legal acculturation = psychological changes induced by cross-cultural imitation.

· 1970: A.Watson: legal transplant = the moving of rules  or systems of law from one country to another

· Most changes in most legal systems occur as the result of borrowing

· Legal transplantation is the most fertile source of legal development 

· Since the mid-twentieth century: comparative law has been used as a tool to inform legal reform and the harmonisation of regional laws (legislative policy)

· It is common nowadays to find: 

· Law Reform Commissions drawing on different legal systems to explore the possible avenues which law reform might take

· Judges in one system referring to the judicial reasoning of judges in different system

Comparative Law:Precursors and Comparativists

· The comparison of laws and adoption of ideas from others legal systems occurred in ancient history

· Greeks seem to have borrowed from different city states, and probably from the Egyptians 

· Greek law influenced Roman law, particularly the law applicable to non-Romans, the IUS GENTIUM 

· This body of law involved comparative research and jurisprudential analysis of many legal systems in the search for common denominators

· One of the most important comparative work published around 400 AD is the COLLATIO LEGUM MOSAICARUM ET ROMANARUM (or Lex Dei), one of the rare examples of a systematic comparison of two different legislations, the Jewish and the Roman. 

· After the Barbarian invasion, the Roman Law and the Leges Barbarorum co-existed

· The revival of Roman Law came with the Glossators and Commentators around the tenth century

· The new Roman Law, took over from Germanic law and personal law, was favoured for its uniformity and became the common law of much of Europe

· Seen as a universal law, there was no demand for comparative legal study until the sixteenth century

· In the nineteenth century comparative legal studies revived as the interest in legal science grew

· Comparative law and an understanding of comparative legal systems became an important subject of academic study in the early part of the twentieth century.

· Precursors:

· Lord Mansfield(1760): legislative policy, to modernize the common law

· Thomas Jefferson (1776): French model, language problems, the British model, but "natural rights"

· Montesquieu, Esprit des lois: differences and causes of them: the political, social, religious reasons

· Nineteenth century: studies in comparative law (the law has concluded in the text)

· Late nineteenth century: No symmetry between the law and applicable law; comparative study beyond the letter of the text

1900: Congress of Paris

· Raymond Saleylles: two goals:

· A) Comparison of common problems

· B) definition, method, role and functions of comparative law

· Practical conception of Comparative Law

· LAMBERT: instrument for education and training of the lawyers

· SALEYLLESS: scientific speculation, legislative policy, judicial policy (foreign law vs. gaps in the law)

· H. Wigmore (1925): 

· nomoscopy, nomothetic, nomogenetic

· R. Pound (1926): law in the book- law in action

· H. C. Gutteridge (1946):

fundamental or accidental differences, causes of differences; merits and demerits (comparative assessment)

Theory of legal systems or legal families

· The classification of legal systems is essentially an academic tool, but it can also be useful to law reformers and anyone seeking to use comparative legal argument.

· In order to classify legal systems it is necessary to look beyond mere differences in rules. Difference between legal systems is not determined simply by difference in rules from one country to another.

· What needs to be looked at is the structure within which the rules and concepts are organised, the function of law in society, the sources of law and the categorization of different branches or fields of law. 

· While rules may change, these aspects of the “legal system” are less likely to do so, and so there is a continuity evident despite the rules.

· The Romano-Germanic Family

· all those systems in which the law has developed from the Roman civil law both as received in the west and as adapted by the Germanic people.

· This is a family of law where the law has developed essentially from private law, with public law coming much later.

· In these systems the role of the universities is important.

· The Romano-Germanic family spread to Latin America, parts of Africa, the Near East, Japan and Indonesia, partly by colonization and partly because of its portability, especially the technique of codification.

· Characteristics of this system include: a common origin from continental Europe particularly the renaissance of the study of Roman law in the twelfth and thirteenth centuries as fostered in the universities (Glossators and Commentators).

· A “community of culture” which has brought countries with very different political structures together.

· Common Law Family

· In this family the law is primarily judge-made, based on legal cases, with legislation coming after the development of law in the courts.

· It is primarily developed in the context of actual disputes and is directed at providing a solution to problems before the court.

· The development of the common law is also linked to the exercise of royal power and centralized authority. 

It is therefore much more concerned with public law issues than private issues.

· The Religious Legal Family

· This embraces the legal systems of Muslim, Hindu and Jewish laws. 

· Although the religious beliefs are very different the law is seen as providing a model of ideal behaviour. It is moral rather than practical or abstract. 

· The sources of law may be religious books rather than legislation or judicial decisions. 

· Indeed decisions may not lie in the hands of judges but religious leaders. (Theocratic State)

· Eastern Legal systems

· these are really systems of non-law where value is placed on harmony and peace and the responsibility of each individual to get on without dispute with his or her neighbour. 

· Focus is placed on conciliation and mediation, the dissolution of conflict rather than resolution

· Customary Law

· Even where western systems of law have been introduced such as in Africa and the Pacific, the role of customary law has remained important.

· It has also changed, becoming codified or reduced to written form, and becoming part of the reported decisions of formal courts.

· Criteria for classification

· Sauser-Hall (1913): anthropological criterion (human race)

· 
Indo-European, Semitic, Mongolian, primitive peoples

· Levi-Ulmann (1922): different value of sources of law,

· 
Continental, Anglo-Saxon and Islamic

· Arminjon, Nolde, Wolff (1950): internal legal characters

· 
French, Germanic, Scandinavian, English, Russian, Islamic, Hindu

· R. David (1950): ideological and technical-legal

· 
criteria (dominant philosophical view and conception of justice) 

· 
Roman-Germanic family, common law, socialist countries, other systems (Muslim, Hindu, Far 
East, developing countries in the African continent)

· Zweigert and Kotz (1984):

· 
Principle of Relativity by subject

· 
Principle of temporal Relativity

· 
Legal styles, determined by:

· 
Way of thinking of jurists, characterizing legal institutions, sources of law, legal interpretation, 
ideological factors

· 
resulting 8 families: Romanic System, Germanic system, the Nordic system, common law system, the socialist system, the Far East system, the Islamic system, Hindu System.

· U. Mattei (1997): provided that any social organization is a legal organization, identifies three main families (in which membership is based on an assessment of prevalence, "to hegemony ...")

· Rule of professional law (civil law and common law)

· 
The technical component is distinguished from the legal-political component

· 
The conceptual framework of the law is secularized

· Rule of political law

· 
there is no separation between political and legal dimension

· 
The rules are subject to political

· Rule of traditional law

there is no separation between law and religious or philosophical traditions
Mattei: comparing legal phenomena should include these activities:

· 1) a comparison has to gather and describe analogies and differences;

· 2) it has to view the objects of observation in relationship to each other to detect transplants or hybridizations;

· 3) a comparison has to develop a theory to explain the observations;

4) finally, comparison might derive some normative lessons for legislative policy.

LESSON II

TYPES OF CONSTITUTIONS

· IDENTIFYING THE OBJECT

· The Constitution as law with special function and object

· The Constitution had to be distinguished from ordinary law

· The Constitution stems from the sovereign, the people, and constitutes legitimate public power

· The legitimating principle of the modern constitution is the popular sovereignty (instead of monarchical or parliamentarian sovereignty)

· Because of people incapable of ruling themselves, they need representatives to govern in their name

· The mandate isn’t conferred upon representatives unconditionally: the government is limited in substance and limited in form

· limited in substance: the individual freedom has the primacy over the raison d’état and it founds legal expression in catalogues of fundamental rights

· limited in form: there is the conviction that freedom could be best  secured if governmental power is not concentrated in one hand but distributed among various branches of government (separation of powers) 

· The legal framework of these points is called: CONSTITUTION

· To summarize, modern Constitutions have the following functional characteristics:

· The Constitution is a set of legal norms; not a philosophical construct. The norms emanate from a political decision

· The purpose of these norms is to regulate the establishment and the exercise f public power; regulation implies limitations.

· The Constitution rules out any absolute or arbitrary power of man over man

· Constitutional law is the higher law. No law and legal act emanating from government can be contrary to the Constitution. 

· Acts incompatible with the Constitution cannot claim legal validity

· Constitutional law find its origin with the people as the only legitimate source of power. 

· Is very important to distinguish between constituent power and constitutional power.

· Legal characters of the Constitutions

· Rigid or Flexible

· Written or Unwritten

· Effective or Ineffective

· Formal and Substantive

· With or without Judicial Review

· National and International
· Rigid or Flexible

· The constitution can realize its promises only if it enjoys  supremacy

· All acts of public authorities have to conform to the provisions of the constitution

· Due to its supremacy, the constitution can’t be amended by an ordinary legislation; it has a force of passive resistance to ordinary law

· Rigid Constitution: generally, to amend a constitution it is required a super-majority and a special process

· In this way, the minority or the opposition is guaranteed against the tyranny of the majority

· Rigid doesn’t mean “not amendable”; the “inflexibility” could cause the death of the constitution (incapable of any adaptation)

· Written or unwritten 

· Usually the constitution take the form of  a written document

The British constitution is an unwritten constitution: it consists in conventions, statutes (i.e. Human Rights Act 1998) and different documents which date back to the era of pre-modern constitutionalism (i.e. Bill of Rights 1689)

· Effective or Ineffective

· The constitution is universally accepted as a pattern of legitimation and organization of public power…

· …but many of them remain on paper: these are called symbolic constitution.

· Karl Loewenstein, on the basis of their legal impact, distinguishes the Constitutions in :

· Normative: effective constitutions in the sense that political process takes place within the constitutional framework and political actors usually comply with constitutional requirements

· Nominal: the constitutional norms find their limits in the given power structure, political as well as economic. The existing socio-economic conditions inhibit the constitution from being applied faithfully

· Semantic (or descriptive or ritualistic): the constitution is in line with the political reality, but it is unable to impose binding rules on it; it has been enacted in the form of law, but without the intent to bind political behaviour. (i.e. dictatorial or totalitarian regimes)

· Formal and Substantive

· Constitutionalism always implied a certain degree of limitation  of government powers

· Unlimited government is the opposite of constitutionalism

· There are constitutions that include only formal and procedural limitations

· Substantive limits come from Bill of Rights and separation of powers

· Art. 16 French Declaration of Rights 1789: “Toute société dans laquelle la garantie des droits n’est pas assurée, ni la séparation des pouvoir déterminée, n’a point de constitution”

· With or without Judicial Review

· In spite of its higher rank, constitutional law is more vulnerable than ordinary law

· While ordinary law emanates from government and binds the people

· Constitutional law is attributed to the people and binds government.

·  To guarantee the effectiveness of the constitution, shall be established a guardian: Constitutional Court or Supreme Court

These Courts have the exclusive or no-exclusive power to review laws in terms of their constitutionality and to declare null and void the unconstitutional laws

· National and International

· The erosion of traditional statehood cannot leave the constitution unaffected

· Nation-States no longer hold the monopoly of public power;

· They share it with international organizations

· In this situation, the national constitution looses the capacity of comprehensively legitimating and regulating all public power.

· The national constitution can determine the transfer of powers to international or supranational bodies, but 

· … the use these bodies make of their powers is no longer subject to national  constitutional law.

· The constitution is reduced to a partial order that regulates public powers only insofar as it remains state power.

· The question is whether the decline of the national constitution can be compensated  on the international  level

· The widely accepted answer is “constitutionalization” of international organization such as WTO, UN, WB, EU

· a process that eventually leads to a constitution (but they all lack the democratic element)

Lesson III

CONSTITUTIONAL DYNAMICS

Changements and amendment powers in the constitional life

The principle of Constitutional Review and its limits

· Constitutions derived from the constituent power have nature of stability

· But this stability is not absolute

· It is a typical character of the Constitutions to be amended

· On the other hand, the constitutional amendment power meets some limits 

The constitutional change of flexible Constitutions

· the constitutional review does not seem to meet any limits, nor is ruled

· It is a flexible Constitution because it is possible to modify it with an ordinary legislation

· Because of, on the basis of a general principle, every law can be changed, when the Constitution is silent about the ways of its reform, it doesn’t mean that it is not amendable

· This opinion:

·  on the one hand denies the distinction between constituent power and constituted power, 

· On the other hand, it is consistent with the principle of the sovereignty of Parliament which can not tolerate the "rigidity", ie constraints and limits to the legislative power

The constitutional change of rigid Constitutions

· it is subject to substantial limitations and procedural limits

· Substantial limitations are:

· A) time limits

· B) limitations imposed by the different circumstances

· C) content limits

· A) Time limits

· Over a period of time the constitutional amendment is prohibited

· for example, in Portugal (art. 284.1) and Greece (Article 110.6) constitutional reform is only allowed after five years since the last constitutional change

· B) Limitations imposed by the different circumstances

· prohibition of constitutional revision in emergency situations (state of war or a state of siege) or otherwise alter the necessary serenity and independence of the constitutional power

· France art. 89, Spain art. 169, Portugal art. 289.

Content limits

· The Constitutions can be changed, but not in all their parts

· It is possible to distinguish explicit and implicit limits

· Explicit limits:

· prohibition of constitutional review expressly provided: so called unchangeable provisions or perpetuity clauses

· Italian art. 139: republican form

· Germany art. 79.3: Division of the Bund in Lander

· France art. 89: republican form

· explicit limits dealing with democratic values ​​and constitutional principles:

· Czech Republic Art. 9: characters of the rule of law

· Brazilian art. 60: separation of powers and guarantees of fundamental rights

Implicit limits

· even in the absence of specific provisions that exclude the possibility to change some constitutional provisions

· the common opinion considers that the Constitution is not amendable in its fundamental rules: 

· the so-called Super-Constitution or Supreme principles of the constitutional jurisdiction

· Italy art. 2: The Republic recognizes and guarantees the inviolable rights of man

· Italy art. 139: the reference to the republican form evokes a series of constitutional principles: separation of powers, political pluralism, democratic representation, and so on.

The Constitutional Change processes in the rigid Constitutions

· Rigid Constitutions: more complex procedures than ordinary legislative procedures in order to amend the Constitution

· The purpose of the more complex procedures is to seek a broad consensus, a meditated and consolidated consensus 

· We  don’t agree with the opinion according to the processes of constitutional change requiring qualified majorities (one of the aspects of the complex procedures) is in contrast with the democratic principle

· Indeed every Constitution – due to its nature - requires a broad consensus
· Different types of procedures for constitutional amendment

· 1) Amendment powers entrusted to an ad hoc assembly, which has the exclusive function  to amend the constitution

· 2) Amendment powers entrusted to the ordinary legislative assembly

· 3) Amendment powers entrusted to the ordinary legislative assembly with the necessity of two approvals at a distance of time by the same assembly

· 4) Amendment powers given to a body made up of institutional bodies already established

· 5) Amendment power entrusted to the ordinary legislative assembly limited to the proposal, to which follows the dissolution of the assembly itself and the election of the new assembly which is responsible for the definitive approval or not of the constitutional amendment.

· Two phases: proposal legislature and decision legislature; the political elections represent  a popular test on the proposed constitutional amendment

· 6) Participation of the member States to the amendment power (typical of the Federal State)

· Sometimes through the Second Chamber, sometimes through the legislative assemblies of the member States

· 7) Constitutional amendment passed by the legislative assembly followed by a compulsory referendum (so called confirmatory referendum) 

· 8) Constitutional amendment passed by the legislative assembly followed by a possible referendum (if required by legitimate subjects)

· 9) constitutional amendment internationally oriented (consider the role of the European Commission for Democracy through Law, better known as the Venice Commission, which is the Council of Europe's advisory body on constitutional matters)

LESSON IV

Comparative Constitutional Law contexts based on ANDREW HARDING AND PETER LEYLAND essay

WHAT ACTUALLY ARE CONSTITUTIONS AND WHAT
DO THEY DO?

Most common formal definition:

Constitution of any state embodies a higher form of law antecedent to government.
What are constitutions?

Constitutions are the higher form of law which:

· sets out the institutional framework (particularly how the organs of the state are intended to interrelate with each other and the ways in which power is to be divided between them)

· includes a statement of individual and collective rights (sometimes also duties of citizens and/or duties of the state in relation to economic and social questions)

The analysis of constitutions need to contain:

· Comparision of the text of constitutions

· Comparison of the social, political, cultural context of constitution’s enviroment.

Constitutions then, to conclude, are texts, but are also more than texts. They can include potentially all of the aforementioned issues and their study might involve an understanding of any combination of the above interpretive contexts.
What then do Constitutions actually do?

· A constitution will set out the way in which the principal institutions come into being and are to operate, and how their powers are limited. (establish cycle of elections, parliamentary representation, and government formation).

· Constitutions provide separation or balancing the powers

· Constitutions defines forms of federal, devolved or regional government, the constitution determines the relationship between the central government structures and those operating at the periphery.
· C. provide for the definition of state institutions, and the relationship between the state and the individual.
· C. distinguish what is public area and what is a private area of state

Features of constitutions

The special status of constitution 

Amending Constitutions: Rigid/Flexible

COMPARATIVE CONSTITUTIONAL LAW

· Relationship to Comparative Politics

Comparative constitutional law is the branch of comparative law that studies constitutions as legal phenomena.

Comparative politics compares political systems as social phenomena, and has to take account of constitutions to the extent that they define the space in which and the terms on which the political system operates.
· Constitutions and Constitutionalism

Constitutional law is conceived as a structure of rules and principles which provides the foundation of the political order.

Constitutions only seek to embed a given set of fundamental principles as part of the prevailing system of government.

Constitutionalism may be said to embody a normative dimension.

· The Relationship to Comparative Law Generally
Comparative constitutional law used to be considered an aspect of comparative politics or political theory, and incapable of being subjected to the doctrinal rigour of comparative law due to the great differences which existed in political systems.

Democtratisation.

· Amnesia of comparative law

1. It assumed that comparison is only valid in the case of units of comparison that are similar, whereas in fact the relevance of similarity depends on the precise purpose of the comparison
2. There were clearly many political systems and constitutions that were in fact significantly similar
3. It omitted to realise that many of the staple ‘problems’ of comparative law involve both public and private law questions, and therefore comparison involved moving smoothly in and out of constitutional and private law
4. It failed to realize that even in the context of private law the political structure is highly significant.
4. The practical application of the comparative constitutional law

We  can identify: constitution-making, constitutional reform, 

and constitutional adjudication.

four waves of constitution- making:

1)  The first wave occurred in the 18th century with the constitutions of the 

           American states and the United States and French constitutions
2)  The second wave occurred between the mid-19th and early 20th centuries, 

           when the liberalisation and democratisation process commenced with the 1848 

           revolutions in Europe gradually worked itself out in modern constitutional forms.
3)  The third wave took place in the decades immediately  following the Second 

           World War, as colonial empires were disbanded and war-ravaged countries were 

            occupied or recovered from occupation or instability
4)  The last wave commenced in the mid-late 1980s, when increasing democratisation and globalisation, and the resolution of local    conflicts, all assisted by  the end of the cold war and the exercise of ‘people-power
· At the present time the process of constitution-making still goes on in some post-conflict states, f.e.

        Afganistan, Cambodia, Rwanda,  Somalia

The European Union  constitution-making has had to draw on the experience of member states rather than foreign states in an effort  to meld together different constitutional experiences.

Human Rights Adjudication

As signatories to the European Convention of Human Rights, which is an international treaty formulated      in 1951 to prevent a repetition of the rights abuses of the Second World War, most European nations have incorporated the Convention  into their domestic law.

5. Specific issues

· Categorisation  there is a natural inclination to organise the subject-matter into more specific categories. Kenneth Wheare divided constitutions written/unwritten; flexible/rigid; unitary/federal; separated/fused powers; and republican/monarchical.

· Ideal Types Max Weber’s  conception

Although constitutions are usually complex formulations, it can be argued that

certain features can be identified and stressed according to broad types.
‘Westminster’, ‘Paris’,  ‘Washington’, or ‘Socialist Party State’ model (each of which might be developed into an ‘ideal type’). 

F.ecivil service; and operates within a legal. On gaining independence from the United

Kingdom the former colonies that became Commonwealth states usually retained

a ‘Westminster’ parliamentary system which—as with the Westminster (UK) parliament

itself—fuses the legislative and executive branches; has a permanent professional

 system based on the common

law. Many of these states, until relatively recently, relied on the Judicial Committee of the Privy Council in London as their final court of appeal, which had also the

function of interpreting the constitution
Metodology 



In approaching comparative constitutional analysis, while stopping well short of developing or advocating a particular methodology, it is possible to identify certain questions which nearly always need answering. For instance, it is interesting here to speculate whether there is a universal language of constitutional terminology, allowing for common assumptions to do with constitutional features.



Even here we must maintain a degree of caution in how terms are used and what their implications might be. We have just noted that typologies are often useful.

     

 However, at all times it is crucial to deal with issues of terminology, ensuring that words have been correctly understood and avoiding  simplistic translations which might lead to misunderstandings.
                     The comparative task is mainly interpretive, but to interpret a constitution in a particular way is to explicitly or implicitly distinguish it from, or liken it to, other constitutions.
· 
It is important to grasp how institutions are perceived by a range of opinion within the nation under consideration, and also how these institutions operate or have operated in practice.
·  comparative constitutional law is, a wide-ranging discourse about constitutions and their interpretation which takes place at a different level to any purely national discourse. At the same time any academic discussion has to take account of the local constitutional context.

6. The teaching and the studying of the comperative law

· Comparative constitutional law as a subject taught in universities has become much more common in recent years
· Courses of comparative law are concerned with the comparison of major western constitutional traditions such as those of the United States, Britain, France, and Germany
· Those countries having a constitution influenced by one or more of these traditions will naturally emphasise it in comparative teaching.
· Given the complexity of constitutional systems and the time constraints faced in organising courses, it may not prove practical to compare entire constitutional systems.

· However, comparative discussion can be very illuminating in regard to particular  constitutional features. F.e., it may be useful to consider to what degree specified constitutions display the characteristics of a federal system by comparing the respective provisions relating to the distribution of competences, law-making capacity, and tax-raising powers. The constitutional role of the courts in relation to constitutional review is another specific aspect which might be compared.
7. Concluding remarks

· 1) The barriers to teaching a demanding subject have included limitations on the availability of comparative expertise and lack of appropriate publications.
· 2) the classic purpose of studying constitutions from a comparative perspective is to define by comparative examination what is meant by the term ‘constitution’ in more than one nation and to explore the role of the constitution in the political process, but the task only partly involves the identification and understanding of structural characteristics as part of constitutional design.

· 3) important issue which comparative constitutional law will have to address in future
· 4) while certain contemporary global trends do in fact encourage elements of convergence, and there is plenty of evidence of this taking place, it does not follow that constitutions will all eventually look the same or that they should look the same.
LESSON V 

Constitutional Preamble in a Comparative Perspective

Slide 2

1. Introductory remarks.

The constitutional preamble - where provided - usually introduces the articles of the constitutional texts, revealing the essential thrust,  inspiration,  historical peculiarities and the signs of the identity of the people who approve that Constitution.
It is quite clear that the language used in the preambles  has tones and shades that are different from those typical of a statutory provision. Nevertheless, the preambles offer  the interpreter some keys for interpreting the constitutional rules and, to the extent that those keys are used during the application of constitutional provisions, it makes the same preambles participant in the nature and legal value of the constitutional text.

Slide 3

 The constitutional preambles and their legal status.

- A preamble is part of the constitution and 

- with summary formulas expresses the fundamental ideas and constitutional aims that the founding fathers wanted to engrave into the constitutional text. 

As a consequence of this nature, the preambles to the constitutions have seen the growth of their role in the constitutional context. 

From a global and comparative perspective it is possible to note that the constitutional preambles have been increasingly used to interpret and enforce the constitutional rules

They are used quite frequently to constitutionalise unenumerated rights too.

In order to focus on the legal status of the preambles to the constitutions, we need to briefly consider what kind of content it is possible to find in the preambles and what their functions are.
Slide 4

From the point of view of the content of the preambles, the comparative legal doctrine
 distinguishes five different categories based on the subject that represents their core.

- The first one is the sovereign. 

Generally, the preambles  recall the origin of the sovereignty. 

It could be identified in “the people”, which is a relatively neutral term; 
or it could be a particular national group from which the sovereignty stems. Some preambles refer to representative bodies or – in the case of federations – to the constituent states.

- The second subject is an historical narrative. 

It focuses on the history of a people, a nation or a state and includes the traditions, the culture and the heritage that identify that people.  

- The third one is represented by the supreme aims. Very often, the preambles contain the fundamental aims of the society not only from a political point of view, but also from an economic, social and moral perspective. Sometimes the preambles refer to universal values like fraternity, peace and human rights.

- The fourth subject is the national identity. Frequently the preambles to the constitutions include a statement about the national creed and aspirations, the constitutional faith or philosophy.

- The last one is the reference to God and religion. Some preambles invoke the supremacy of God (Canada) or the Name of God (Switzerland); some others refer to a religion and its moral authority (Ireland, Greece, Poland, Hungary). On the contrary, the preamble may underline the separation of state and religion or the secular character (Turkey, India).
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From the point of view of the possible functions that the preambles may absolve, the comparative constitutional scholars have identified three main categories.

A) The ceremonial-symbolic preamble.

This kind of preamble is coherent with the concept of preambles that the Greek philosopher Plato asserted in his work “The Laws”. According to Plato,  laws are intended to guarantee a self-controlled society; the preamble to the law has the aim to justify the law before the people; to convince the people that the law is morally good , virtuous,  and to persuade  the people to obey it.

The preamble of the USA Constitution belongs to this category; it is persuasive, symbolic and generally has no legal force.

B) The interpretive preamble.

The use of preambles as a key in the constitutional interpretation is quite usual in common law and civil law systems. This role of preambles is particularly emphasized when they include key-notes or guidelines for constitutional interpretation. A good example of this  is the South African Constitution whose preamble is considered by the Constitutional Court  as a guide to interpreting the Bill of Rights.

Similarly, the Irish constitutional preamble has been invoked by courts as a tool in constitutional interpretation;  the German constitutional preamble, which generally has no legal force, has been invoked in some seminal decisions of the Constitutional Court (recently, in the Treaty of Lisbon decision, 2009).

C) The substantive preamble.

There is a substantive preamble when it contains legally binding clauses and represents a source of rights and obligations. 

Generally speaking, the legal substantive force of the preamble depends on the use of it in the constitutional interpretation; in other words, it depends on the binding value that the courts recognise it.

There is a case, the only case, in which the constitution expressly recognises a binding effectiveness of the preamble. It is the Constitution of Nepal, article 116.1.
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State and religions: patterns and classifications.

The classification of states according to the position taken with respect to religious phenomena has been the subject of numerous historical, legal and political studies
. Particular attention has been paid to the relationship between religion and politics and to the system of relations between state and religions.
   The legal status of religions results directly from the type of  political relations between the state and religious confessions. According to the best known and most widespread classifications, it is possible to distinguish between systems of relations based on the principle of subordination and systems of relations based on the principles of separation and coordination.
- The systems based on the principle of subordination can be further subdivided between: systems providing for the subordination of the churches as regards the state and 

systems which differently put the state in a subordinate position to the dominant religion.
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The following belong to the first category: Caesaropapism
 and the jurisdictionalism.

Caesaropapism combines the power of secular government  with the spiritual authority of the Church; in other words, it is based on a status of union between the civil and religious power or otherwise upon a system in which the state dominates the church by law. 

There are traces of Caesaropapism in the role that the English crown and Parliament play in the internal affairs of the Anglican religion and, of course, in the Vatican State and the Polyteia of  Athos, in Greece.

The clearest example  of the systems that subordinate the state to a religion is represented by the theocratic state.

The jurisdictionalism - that spread throughout Europe in the age of absolutism - denotes a situation in which religions are directly controlled by the state. The state intervenes directly with laws and administrative acts in the religious life of its subjects, on the one hand protecting the official Church and, on the other hand, defending the state from the interference of religion in public life.
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The systems based on the principle of separation 
distinguish the state legal system from religious confessions, 
ensuring state neutrality in religious matters, 
the independence and autonomy of religions, 
ensuring equal treatment before the law, like the other forms of association; 
generally these systems also demand that religious groups do not  intervene directly in public affairs.

  This approach  emerged in some Western European states in the first half of the twentieth century; however, it became difficult to keep the religious dimension in an alien position as regards public life. In fact, some parties were founded in connection with the religions in order to represent and defend the confessional interests. In general, even in those states where the principle of separation was proclaimed, it is extremely difficult to keep the religious dimension out of public life (France, Portugal, Germany, the Netherlands, Ireland, Belgium, Austria, Luxembourg, Italy).
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The systems based on the principle of coordination and/or collaboration between state and religious confessions, 
provides for the existence of agreements or arrangements designed to regulate aspects of religious phenomena that have  significant effects on the legal system of the state (Italy, Germany, Portugal, Austria, France, the Alsace-Moselle).

Finally, there are states that have maintained a close relationship with a particular church, without setting any conditions of subordination; in other words, these are states which formally define the main and historically established church as the national church, the official, dominant, State Church (Denmark, Sweden, Finland and Great Britain, where the Anglican Church is however the official Church only in England, and not in Wales or Northern Ireland, while Scotland has its own "national" Church).

Nowadays, the framework of the factors that determine the relations between state and religions is given by a set of very complex political and institutional elements; in certain contexts not only legal factors but also ideological, social, economic and political elements are relevant.

       Therefore, the definition of the state with reference to the system of relations with religions  derives from the observation of empirical and contingent features that characterise the relationships between civil  and religious society.
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A recent taxonomy of different contemporary approaches to  state-religion relations has been suggested by Ran Hirschl
 (a Canadian scholar). According to this scholar, it is possible to distinguish at least nine models which include the most important experiences of state-religion relations.

1) Atheism and the proactive elimination of religion. It is the typical antireligious  approach of the Communist regimes. 

As  is well-known, these regimes generally consider  religion, at the level of both private and public spheres, as the expression of a false consciousness. Consequently, from the Communist-atheist perspective, the state has to make every effort to eliminate religion.  The People’s Republic of China, starting from its establishment  in 1949, tried to eradicate religion from Chinese life and culture until the 1982 constitution, which formally recognises and guarantees religious freedom, foreseen within the limits of public order and without  interfering with the state education system (Art. 36, Chinese constitution).

2) An assertive form of secularism or separationist reformism, often established as a modernist reaction to backwardness and religious dominance.

The French policy of laicité represents the clearest expression of the will to avoid any religious influence over the public life of the state and, at the same time, to establish a religion-free citizenship
.

As Hirschl underlines, the French laicité expresses “a form of assertive, even militant secularism that goes beyond neutrality towards religion or even a declared a-religiosity to advance an explicitly secular civic religion”; it considers  secularism “as a core element of the modern nation and its members’ collective identity”.

Another example of assertive and militant secularism is to be found in Turkey; the secularization of  the Turkish State by Mustafa Kemal Atatürk is perhaps the most important example of separationist reformism of the twentieth century.

3) Separation as state neutrality towards religion.

This is the case of those countries where a formal separation of religion and state is established and  secularism emphasises the state neutrality and impartiality towards religions.  The prototype of this model is the First Amendment to the United States Constitution which provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”. On the one hand, the constitution prohibits the state from adopting, preferring or endorsing a religion; on the other hand, the state can not interfere with the religious freedom of its citizens and inhibit  religious practice.

4) Separation with a de facto approach to diversity and  religious differences.

This formal separation between state and religion exists in some “immigrant society” democracies, like Canada and post-apartheid South Africa. In these countries the formal separation is joined to a serious multicultural policy according to a mosaic or assimilationist approach. In other words, although state and religion are separated, the concept of citizenship is not strictly based on secularism or state neutrality. It includes also differences based on religious traditions, language and cultural background.
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5) Separation with de facto pre-eminence of a given religion and its moral vision.

This is the case of those countries where the constitution guarantees the formal separation of church and state, “but  where longstanding patterns of politically systemised church hegemony and religion-centric morality continue to loom large over the constitutional arena”
.

A good example of this model is offered by Ireland, Poland, Hungary and, to a lesser extent, Slovakia and Italy.

6) Systems with a weak form of a “state religion” designation.
In these countries, the formal and mainly ceremonial designation of a given religion as official religion of the state has few or no implications in  public life. 

Several European countries can be classified under this model.  Norway, Denmark, Finland and Iceland indicate the evangelical Lutheran Church as the “state church” in their constitutions; Norway’s  head of state is the leader of the church.

Similarly, Greece and Cyprus designate the Greek Orthodox Church as their state church. 

In England the monarch is the “supreme governor” of the Church of England and the “defender of faith”; between the Crown and the Church there are several forms of reciprocal interference.

In a minor form, this model is also used in Germany where the institutional apparatuses of  the Evangelical, Catholic and Jewish religious communities are qualified public corporations and consequently worthy of public financial support.
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7) Systems with a selective interference of religion in certain areas of law: “religious jurisdictional enclaves”

In these cases, the legal system provides for the enforcement of religious rules in some fields, like personal status. This is the case of India, Israel, Kenya, Afghanistan, etc.

8) Systems with a selective interference of non-religious rules in certain areas of law: “secular jurisdictional enclaves”.

This is the mirror of the former model; in these legal systems most of the laws originate from the state religion; but a few areas of the law are insulated from the religion influence, like  economic law (Nigeria and Indonesia).
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9) Finally, there are mixed systems of religious law and general legal principles. 

Those legal systems are referred to which are the expression of the ideal type of constitutional theocracy. Here, the entire legal and constitutional system is based on religious fundamental and constitutional principles that are entrenched in sacred texts and religious authority (Afghanistan, Iraq, Yemen, Iran, just to mention the most important cases).

The last two models (highlighted by Hirscl) could be classified under the constitutional theocracies pattern; obviously, there are in practice various degrees of  influence of religion over the legal system which originates from the degree of separation between state and religion.

Slide 14 

God and the religious factor in the constitutional preamble of UE member States.

If we consider the constitutions of the Member States of the European Union, in addition to having to point out that the United Kingdom has no written constitution and Sweden has four fundamental laws, we can see that ten of them have adopted constitutions without preamble; among the remaining fifteen constitutions having the preamble, nine of them do not contain any reference to God or religion. Six preambles thus remain where it is possible to find a religious reference: in the case of the German constitution, the reference in the preamble is generally addressed to God; the five other constitutions, however, refer to a specific religion in the preamble.

From this first statistical framework it emerges that, among the Member States of the European Union, a significant number of them adopted constitutions without preamble; the majority of countries that have adopted preambles in their constitutions, excluded any reference to religion; concerning the remaining six countries that have included a reference of religious nature in its constitutional preamble, we can distinguish at least two types.
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On the one hand, the cases of Germany and Poland.

  The German constitution of 1949 opens with this statement:

 “Conscious of their responsibility before God and man   German people, in the exercise of their constituent power, have adopted this Basic Law.”
  The Polish Constitution of 1997 uses a more complex formula: “We, the Polish Nation - all citizens of the Republic, both those who believe in God as the source of truth, justice, good and beauty, as well as those not sharing such faith but respecting those universal values as arising from other sources”.

In both cases, these constitutions were written when historically the two countries had just come out of totalitarian and atheistic regimes. The invocation to God, then, sounds like a sign of discontinuity with the previous regimes. In the case of Poland, the joint reference to God is highlighted, and then to the believers and  the conscience of the individual regardless of their religious or philosophical and existential belief.
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The second type of preambles that contain a reference to the religious dimension is given by the cases of Slovakia, Hungary, Greece, Ireland and, once again, Poland. The characteristic of these preambles is that they contain a reference to a particular religion.

  In the preamble to the Polish Constitution, we read that: “Poland, beholden to our ancestors for their labours, their struggle for independence achieved at great sacrifice, for our culture rooted in the Christian heritage of the Nation and in universal human values, … Hereby establish this Constitution of the Republic of Poland as the basic law for the State”.
The preamble of the recent Hungarian Constitution of 2011, states that: “We are proud that our King St. Stephan established the Hungarian State on firm foundations a thousand years ago and made our country a part of Christian Europe. … We recognize the role of Christianity in preserving our nationhood.”
As to the Slovak Constitution of 1992, the preamble states that: “We, the Slovak nation, mindful of the political and cultural heritage of our forebears, and of the centuries of experience from the struggle for national existence and our own statehood, in the sense of the spiritual heritage of Cyril and Methodius, … adopt through our representatives the following Constitution”.
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Thus, the preambles to the Polish, Hungarian and Slovak constitutions contain an explicit reference to the Christian religion which is indicated as part of the historical and cultural heritage of the people; these references are mainly intended to reconstruct the elements of an identity that is a foundation stone of the new constitution.  

In the case of the preambles to the constitutions of Greece and Ireland, the reference to the Christian religion seems to invest the value of the same constitution.

  The Greek Constitution opens with the following invocation: “In the name of the Holy and Consubstantial and Indivisible Trinity”; the Irish Constitution contains the following invocation: ““In the Name of the Most Holy Trinity, from Whom is all authority and to Whom, as our final end, all actions both of men and States must be referred … Humbly acknowledging all our obligations to our Divine Lord, Jesus Christ, Who sustained our fathers through centuries of trial”.
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It is quite clear that these invocations express a strong confessional choice that finds its origin in very specific historical reasons.

  Besides the Member States of the European Union, the Swiss constitution of 2000 deserves a special mention which was proclaimed "in the name of God Almighty", and the constitutions of Albania and Ukraine that contain a specific reference to God.

  If we take a broader view and look at the global landscape, we can observe that the preambles to the constitutions frequently contain references to God and religion; rarely is the secular state proclaimed. The most widespread model is limited to invoking or mentioning the name of God, without defining it in a confessional sense, of course with the exception of Muslim countries where the frequent references to religion specifically refer to the God of Islam or Islamic tradition
.
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Based on the aspects examined, a number of considerations can be reached.

A first quite obvious fact is that the preamble does not represent an essential element of modern constitutions. The presence of the preamble is usually justified by the need felt by the constituents to proclaim their identity traits, which are summarised by reference to values, ideals and symbols. 

Elsewhere, where there is no preamble, these features are outlined in the constitutional text.

From the literary point of view, the preambles generally contain references to national identity, to the fate of that people, reproduce the main features of the history of that people, contain exhortations, commemorations, and aspirations and, as we have seen, appeals to God.

The "invocatio Dei" is an element of  connection between what is purely human, even if relevant as a fundamental law, and the religious and spiritual dimension of human life.

Since the time of archaic human communities, religion and religious activity have represented an element of social aggregation. In particular, religion has always played a crucial role in unification and social identification; frequently adhering to a common faith has allowed the group to recognize itself as a community,  their faith being the symbol of a certain social order. 

In other words, religion has always been a strong element of social cohesion, placing itself as an essential and instrumental bonding element of the very community structure
.

With reference to the ideals of the Enlightenment, even though the presence of God could not be proved,  it was postulated that He was an infallible entity and the invocatio Dei had essentially the purpose of submitting the political community to the supervision of an abstract entity in order to ensure a certain moral order.

  We can see that the reference to God or a religion in the constitutional preamble can also be found in the constitutions of Western democracies based both on the pluralist principle and that of state secularism.
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Therefore, the reference to God or religion cannot be understood as preclusive of any other faith or religious worship, nor as an implicit form of discrimination on religious grounds. Religious freedom is not called into question by the Constitutional reference to a specific religion.

  On the other hand, the principle of the secularity of the state does not require the constitution to mention God and religion, nor that the constitution can make provisions about the relationships between the state and religions.

If we consider the Italian constitution, it must be said that during the work of the Constituent Assembly a proposal made by Giorgio La Pira was discussed about the introduction of an invocatio Dei  at the beginning of the constitutional text: "in the name of God the Italian people adopt this constitution."

 It is evident that this  reference that did not preclude religious freedom in any way nor did it implicitly impose the domination of a certain religion on others. However, the same Giorgio La Pira withdrew the proposal after hearing the first dissents, realising the impossibility of creating and consequently strengthening the sense of unity of the Italian people around the invocatio Dei. 

The reference to God was supposed to be used exclusively to express the reasons for unity, but this function would have failed if it had been understood as an expression of diversity.

In the case of the preamble to the Irish Constitution, the invocatio Dei expressly refers to the Catholic faith and reflects the cultural climate of the thirties. It is quite clear that the reference to the symbols of the Roman Catholic Church is linked to the strong nationalist demands that accompanied the advent of the 1937constitution.

  Since the preamble takes part in the legal nature of the constitutional text, it can be used by the courts as an interpretive key of constitutional provisions and laws which are enacted. 

  The content and literary style of the preamble to the Constitution of Ireland should encourage interpreters to consider it a preamble of a symbolic nature, which uses some terms in order to evoke a certain tradition and identity. 

The use of the preamble to the Constitution of Ireland as a key of legal interpretation is rather the result of a political choice, than a hermeneutic option.

The tones of the preamble to the Irish Constitution, besides the symbolic and historical value, do not seem aligned with the features of a constitution of liberal democracy which the Irish Constitution is. It declares the separation between state and religion, the principle of pluralism and  religious freedom.

The situation on the basis of which, de facto or, rather, for political and ideological reasons, the Catholic religion  played a leading role among the religions for a certain period, now seems entirely surpassed as a consequence of the changes that Ireland went through, especially in the last quarter of the 20th  century. 

What some scholars are keen to define as the "moral civil war" which, especially between 1973 and 1995, pitted social conservatives against social liberals, led Ireland to a substantial emancipation from Catholic morals and a profound change of social climate. Suffice it to mention the referendum in 1972 that removed the reference to the Catholic Church from Article 44 of the Constitution, that explicitly reserved it a special place.

  In this process, the courts have fulfilled a vital role in their activism aimed at pressing for important social changes. Also here it is sufficient to quote the Supreme Court ruling in the McGee v. Attorney General case, 1974 (relating to the import of contraceptives, until then considered to be unconstitutional).

In the nineties almost all the remaining Catholic influences specifically introduced in the thirties, were removed from the Constitution, reinforcing the liberal-democratic and secular nature of the Constitution itself.

Today we would have to ask if an invocatio Dei is an appropriate element of contemporary democratic constitutions.

From a legal point of view, the answer to this question must clearly be no. 

This is owing to the risk of the  interpretion of the constitutional rules  being used as a political expedient.

If we consider it from the point of view of what it should be considered however, that is, a symbol of  historical identity, we should conclude that the invocatio Dei represents  a sort of warning about the limitation of human thought and action. 

Traditional invocationes Dei can stand today for the claim that human laws, human authority and human rights are not without limitations and conditions. The human being cannot be the measure of all things.

LESSON VI (V. CARDINALE)

What are human rights?

Generally speaking, Human rights are rights inherent to all human beings, whatever our nationality, place of residence, sex, national or ethnic origin, colour, religion, language, or any other status. 

( Universal and inalienable

The principle of universality of human rights is the cornerstone of international human rights law. This principle, as first emphasized in the Universal Declaration on Human Rights in 1948, has been reiterated in numerous international human rights conventions, declarations, and resolutions. 

Human rights are inalienable. They should not be taken away, except in specific situations and according to due process. For example, the right to liberty may be restricted if a person is found guilty of a crime by a court of law.

( Interdependent and indivisible

All human rights are indivisible, whether they are civil and political rights, such as the right to life, equality before the law and freedom of expression; economic, social and cultural rights, such as the rights to work, social security and education , or collective rights, such as the rights to development and self-determination, are indivisible, interrelated and interdependent. The improvement of one right facilitates advancement of the others. Likewise, the deprivation of one right adversely affects the others.  

( Equal and non-discriminatory

Non-discrimination is a cross-cutting principle in international human rights law. The principle is present in all the major human rights treaties and provides the central theme of some of international human rights conventions.  The principle applies to everyone in relation to all human rights and freedoms and it prohibits discrimination on the basis of a list of non-exhaustive categories such as sex, race, colour and so on. The principle of non-discrimination is complemented by the principle of equality, as stated in Article 1 of the Universal Declaration of Human Rights: “All human beings are born free and equal in dignity and rights.”

( Both Rights and Obligations

 Human rights entail both rights and obligations. States assume obligations and duties under international law to respect, to protect and to fulfil human rights. The obligation to respect means that States must refrain from interfering with or curtailing the enjoyment of human rights. The obligation to protect requires States to protect individuals and groups against human rights abuses. The obligation to fulfil means that States must take positive action to facilitate the enjoyment of basic human rights. At the individual level, while we are entitled our human rights, we should also respect the human rights of others.

the importance of drawing attention to the “human” component of “human rights” is to introduce a core concept: that of a right-holder. A right – holder, very simply, is the person who has the right in question. Part of the distinctiveness of the human rights idea is the belief that all human beings have, or hold, human rights. It seems quite obvious, but for the longest time, a person was considered a right – holder only if possessed of certain select characteristics, like being an able-bodied, land-owing adult male. The contemporary human rights idea, by contrast, suggests that every human being holds this kind of rights.  

Today they are considered part of our culture, and they have a strong emotional significance, evoking the struggle for everyone’s equality and liberty. This is the reason why when we think about human rights, we usually consider not only their legal dimension, but, specially their ethical background. 

Brief history of human rights

The philosophical idea that we have inherent rights by natural law has been first elaborated by John Locke, and has been since then developed by thinkers and jurists, even if it is only at the end of the 18th century that the concept of rights belonging to every human being emerges in a solemn document, with the American and French revolutions.

The declaration of rights of 1776 solemnly declares:

“we hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable rights, that among these are Life, liberty and the pursuit of Happiness”

The French Declaration of rights recognises that 

“Men are born and remain free and equal in rights. Social distinctions may be founded only upon the general good “. 

The principles set forth in these constitutional charters strongly influenced the further development of constitutions and laws in the nineteen century, with the positivization process. We can in fact talk about the rise and development of human rights from the eighteen century to the twelve century identifying three processes:

Positivization: the process which transformed the philosophical idea of natural rights in a legal concept, codifying rights in constitutional charters and solemn documents at the end of the 18th century.

Generalization: the process which generalised the idea of equality before the law, applying it to everyone.

Internationalization: the definitive affirmation of human rights as universal rights.

As for the positivization process, it has been characterised by the codification phenomenon of the nineteen century, a strong sign of acceptation of the juridical dimension of human rights. In the liberal age, for the first time, human rights have been codified, assuming a juridical form. Until then, in fact, the solemn enunciation that every human being has inherent rights had not been transposed into legal documents, remaining an aspiration, in a society in which both the nobility and the middle class were the only ones gaining rights and privileges. 

An essential character of this codification has been the affirmation of the legality principle, the only one which guarantees equality before the law for everybody, irrespective of their census or social class. In fact the connection between human rights and the law  is clear if we consider that in many declarations of rights there is the proclamation that the society is composed of free and equal men, submitted only to law. 

However this positivization in fundamental charters and constitutions did not correspond to a real and effective protection of rights from a judicial point of view, the only one able to punish who violate human rights. There was a contradiction in the liberal State, since  from one side there was the recognition of everyone’s rights, as liberty, property, freedom of association and freedom of press; from the other side there was a strong separation between the State and the individual. This means that rights were seen as an exclusive sphere of interest of individuals, in which the State could not intervene. Human rights and liberties were seen as negative rights, since it was forbidden to State and others individuals to interfere with them. We can think about the right to vote which remained linked to census in many States for all the nineteen century, notwithstanding the affirmation of the principle of equality. 

The generalization process, following the first one, was aimed to overcome the contrast between declarations of rights and the justification of differentiations in contrast with the equality principle. And in fact, beyond the proclamation of the existence of human rights, the liberal society was especially interested in economic rights. This because the revolutionary period in Europe and, first of all, in France, was accompanied by the emergence of the middle class, whose force was able to obtain the recognition of a certain number of rights, first  of all the property right, considered inviolable. The need to enforce the equality principle brought to the affirmation, at the beginning of the 20th century, of the universal suffrage in some Country, and to the enlargement of rights. 

Finally, especially after the end of the second world war, an internationalization of rights made their recognition universal. When Fifty nations met in San Francisco in 1945 and formed the United Nations, the goal was quite clear, to promote peace and prevent future wars. The ideals of the organization were stated in the preamble to its proposed charter: “We the peoples of the United Nations are determined to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind.” Followed the Universal Declaration of Human Rights (1948), which preamble and in Article 1 unequivocally proclaims the inherent rights of all human beings: “Disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common people...All human beings are born free and equal in dignity and rights.”

The Member States of the United Nations pledged to work together to promote the thirty Articles of human rights that, for the first time in history, had been assembled and codified into a single document. In consequence, many of these rights, in various forms, are today part of the constitutional laws of democratic nations.

This is a very broad definition of human rights, since, if we really want to define human rights from a juridical point of view, we could have, at first glance, some difficulty. 
It is common in the literature to consider human rights as having developed in three waves or generations. They are often defined in the language od natural rights, that is, rights we somehow possess or inherit as part of the natural order. Thus they cannot be granted, achieved or realised, but rather to be protected and guaranteed. This typology is central to the framing of social work as human rights practice .

Human rights of the first generation are also referred to as civil and political rights, and in their present form have their intellectual origins in the eighteenth century, with the Enlightenment and the development of liberal political philosophy. They are individually based and concern the fundamental freedoms seen as essential to the effective and fair organisation of democracy and civil society. They include the right to vote, the right to freedom of speech, the right to free assembly, the right to a fair trial and equality befor the law, the right to citizenship, the right to privacy, self-expression, freedom of religion, right of free participation in the society and in the civil life of the nation. They also include the right to be treated with dignity, public safety, freedom from discrimination, protection in order to go about one’s lawful business and freedom from intimidation, harassment, torture, coercion and so on.

These rights are based on liberal notions of the value of the individual and constitute a strong assertion that these rights must be protected.

Because of this emphasis on protection, first-generation rights are sometimes referred to as negative rights: they are rights which need to be protected rather than realised.  The traditional way in which first-generation rights have been guaranteed is through legal mechanisms. Bills of rights, constitutional safeguards and international human rights conventions have sought to define civil and political rights to provide mechanisms for people to appeal against the abuse or denial of these rights, and to establish sanctions against those who are responsible for violating them. The effectiveness of these legal instrument is, of course, variable and many are regularly and knowingly breached.

The second generation of human rights is the constellation if rights known as economic, social and cultural rights. These are rights of the individual or group to receive various forms of social provision or services in order to realise their ful potential as human beings: the right to employment, the right to an adequate wage, the right to housing, the right to education, health care, social security. Rather than arising from the 18th century liberalism, second-generation rights, in their current form, have their intellectual origin more in 19th and 20th social democracy or socialism, and other more collectivist movements. Because such collectivist ideologies are less accepted than liberalism in mainstream western political discourse, there is correspondingly less consensus around second-generation rights, and about the extent of implied state obligation, within the parties and interest groups of mainstream politics. For example, should the state be required to guarantee the right to work, and does that mean it has to provide a job for everybody who wants one?

Second-generation rights are referred to as positive rights because they imply a much more active and positive role for the state. Rather than simply protecting rights, the state is required to take a stronger role in actually ensuring that these rights are realised, through various forms of social provision. Because they require a stronger and more resource-intensive role for the state, these rights are often more contentious than the first generation of civil and political rights, and the legal and constitutional guarantees around them are often weaker. And in fact they are not readily guaranteed by legal and constitutional mechanisms. While there are various conventions and human rights instruments that seek to cover second-generation rights, most notably the UN International covenant on economic, social and cultural rights, they are not generally as effective as it is more difficult to establish guilt and apply sanctions. Indeed the idea of human rights abuse is less readily applied to second-generation rights, and so legal processes designed to prevent abuse are not as readily applicable. It is hard to imagine political leaders being taken to court for human rights abuse on the grounds of a country’s inadequate education system, in the same way as they might be for torture or genocide, through this is the logical implication of second-generation human rights. For this reason legal processes and structures are less useful in helping people realise these rights, and hence lawyers have less of a central role in second – generation human rights practice. 

The third generation of human rights involves rights which only make sense if defined at a collective level. They are rights that belong to a community, population, society or nation rather than being readily applicable to an individual, though individuals can clearly benefit from their realisation. These rights include the right to economic development, the right to benefit from world trade and economic growth.
First generation rights are indeed absolute and binfing, subject to judicial review and are rights that generate in the state a simple obligation of abstention – what is known as an obligation fo results. This obligation is of a negative nature, omitting all interference in the individual sphere , which is characteristic of the negative freedom of the 19th century liberal state, according to which everything is permitted, except for that which is expressly prohibited. The value that is protected in civil and political rights is, therefore, basically that of individual freedom, whit the active subject par excellence of said rights being the individual against society. 

Second generation rights contrast with the above mentioned rights since they are gruadual rights, of a moral character, more than they are rights that are directly subject to judicial review. There are those that consider them as, more than authentic subjective rights, as widerspread interestes, since there is no corresponding organ that can directly demand their fulfilment. The key issue from this perspective is not so much the rights formal recognition in legal text – their validity – but rather their effective fulfilment on the factual level – their effectiveness. Unlike fist generation rights, second g. r. require active state participation when it comes time to supplying and providing for such rights. This should be done through positive state intervention – by giving benefits or assistance, and by promoting the rights efficiency and removing obstacles that obstruct their abundance. This is typical of a social state, a system that is not satisfied with merely tolerating, but rater intervenes with active behaviour when necessary. The protected value is that of equality, understood as a real equality of opportunities, not as a mere formal equality. This true equality is meant to avoid that the laws of the strong produce a disproportional allocation of the wealth and exacerbate social inequalities. The active subject of these rights is the citizen, who should make sure these rights mean something against the state, more so than the individual against society.
LESSON VII FREEDOM OF EXPRESSION (R. PIROZZI)
· Freedom of expression
December 5th, 2012
· A comparative view
· The right to freedom of expression upholds the rights of all to express their views and opinions freely. It is essentially a right which should be promoted to the maximum extent possible given its critical role in democracy and public participation in political life. There may be certain extreme forms of expression which need to be curtailed for the protection of other human rights
· 

Freedom of expression is basic: its exercise enables democratic government to claim legitimacy when it regulates the conduct of its citizens, perhaps even when it restricts the exercise of other rights, such as procedural rights and property rights. 
· 1. The significance of freedom of expression
· Freedom of expression is a cornerstone of democratic rights and freedoms. In its very first session in 1946, before any human rights declarations or treaties had been adopted, the UN General Assembly adopted resolution 59(I) stating "Freedom of information is a fundamental human right and ... the touchstone of all the freedoms to which the United Nations is consecrated."
· 1. The significance of freedom of expression
· “Only citizens who are free to challenge the wisdom of economic and social legislation can be expected to comply with its requirements.” (cfr. Robert C. Post, “Racist Speech, Democracy, and the First Amendment”, 1991, 32 William and Mary Law Review 267, 279-90)
·  Freedom of expression must be protected, even when its exercise is limited in accordance with the wishes of a freely elected parliament or congress.
· 1. The significance of freedom of expression
·  Freedom of expression must be protected, even when its exercise is limited in accordance with the wishes of a freely elected Parliament or Congress.
· 1. The significance of freedom of expression
· There is no difference between freedom of expression and freedom of speech: common law systems use the latter term where civil law systems use the former.   
· An argument can be made that freedom of expression has a broader meaning because it includes not only oral and written communications, but also the arts, painting and sculpture. U.S. Courts solved such issues.
· 
1. The significance of freedom of expression - Limits
.
· Do not have the freedom to provoke a riot
· Cannot speak or write in a way that leads immediately to criminal activities or efforts to overthrow the government by force
· May not spread lies that harm a person’s reputation
· May not interfere with the rights of others
· 2. Freedom of expression clauses
· Freedom of expression as a constitutional right must be distinguished from the freedom as a human right, guaranteed by international conventions: ECHR and the IACHR.
· ECHR and IACHR have exercised an enormous influence on the development of the right to freedom of expression in the states which are parties to these conventions.
· 2. Freedom of expression clauses
· However, national courts rarely treat decisions of international courts as decisive; they must apply constitutional freedom of expression provisions in accordance with: 
· the text of the constitution as a whole, 
· distinctive national principles of interpretation, 
· relevant precedent within their jurisdictions,
· decisions of international courts.
· 2. Freedom of expression clauses
· Constitutional freedom of expression guarantees must be distinguished from both statutory rights to freedom of speech and freedoms recognized by ordinary law.
· Difference: 1) constitutional rights may trump limits imposed on the exercise of the freedom by competing law, 2) statutory rights have no more weight than conflicting rights or interests.
· 2. Freedom of expression clauses
· However, sometimes the freedoms conferred by the legislation or other texts may be treated as constitutional, even if they are not set out formally in the constitution itself.
· This is the situation in Sweden and in France.
· 2.1. Statutory freedom of expression clauses – Sweden
· Freedom of speech have been conferred by fundamental  law that cannot be amended by the usual legislative process. 
· The original Freedom of the Press Act, enacted in 1766, is the oldest freedom of expression clause in the world: replaced by the Freedom of the Press Act 1949.
· Law on Freedom of Expression 1991
· 2.1. Statutory freedom of expression clauses – France
· Freedom of speech law that cannot be amended by the usual legislative process.
· The ordinary legislation must comply with the Declaration of the Rights of Man and of the Citizen (1789).
· This principle was established by the Constitutional Council in 1971 and has been applied to ensure that bills comply with the free communication of thought and opinion recognized by Art. 11 of the Declaration.
· 2.1. Statutory freedom of expression clauses - Australia
· The Constitution lacks a Bill of Rights: no explicit guarantee of freedom of expression.   
· The High Court has often held that a freedom of political communication must be implied in the federal Constitution.
· No commercial or literary speech; however the implied freedom shows that a constitutional state must recognize freedom of expression, unless it is to forfeit its distinctive character.
· 2.1 Statutory freedom of expression clauses - United Kingdom
· The status of the right to the freedom of expression is not clear in the UK.
· It is now protected by the Human Rights Act (1998) incorporating most of the rights in the ECHR.
· Courts must interpret legislation in conformity with freedom of expression, but do not have the authority to invalidate a statute if it infringes the right.
· 2.2 Constitutional freedom of expression clauses – Germany
· Art. 5.1 of the German Basic Law (1949) confers on every one “the right freely to express and disseminate his opinion by speech, writing and pictures and freely to inform himself from generally accessible sources”.
· The provision also specifically protects press, broadcasting and cinema freedom. 
· 2.2 Constitutional freedom of expression clauses – Germany
· Art. 5.2 states “there shall be no censorship “, but these rights may be limited by general laws to protect young people and the right to personal honor.
· Only freedom of the arts and science is more or less absolutely protected. 
· By conferring a freedom to receive and impart information, they recognize that the audience and the speaker may claim constitutional free speech rights.
· 2.2 Constitutional freedom of expression clauses – Spain
· Freedom of assembly, academic freedom, freedom of literary, artistic and scientific creation are covered by the Constitution. 
· Rights conferred by the freedom of expression clause cannot be restricted by any type of prior censorship.
· Scope of the ban is not spelt out, leaving the courts to decide when and how to apply it.
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· 1th Amendment: “Congress shall make no law … abridging the freedom of speech, or of the press, or of the right of the people peaceably to assemble, and to petition the Government for a redress of grievances”.
· Even this apparently simple provision has produced several issues: is the Federal Congress limited by the clause? The Supreme Court resolved some of those issues. 
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· Congress cannot establish an official religion in the United States of America.
· The Establishment Clause
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· It guarantees Americans the right to practice their faith as they wish.
· Free-Exercise Clause
· Congress may not favor one religion over another or treat people differently because of their personal beliefs.
· 2.2 Constitutional freedom of expression clauses – U.S.A.
Schools and Universities
1. Students are free to pray alone or in groups, as long as the activity is not disruptive and does not infringe upon the rights of others.
2. As long as it is not disruptive, disrespectful of the rights of other students, and does not pressure or coerce others, students can exercise their faith.
3. Schools and Universities cannot organize religious activities. This includes making students pray.
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· Face to face 
· Internet communication
· Art
· Music
· Clothing
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· Free speech includes the right to criticize public officials, politicians, religious leaders, and public and corporate policies.  Without this right a democratic nation could not survive.
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· "I disapprove of what you say, but I will defend to the death your right to say it". Commonly attributed to Voltaire
· 2.2 Constitutional freedom of expression clauses – U.S.A.
·  What does press and media include?
· Books
· Newspapers
· Magazines
· Radio
· Television
· Internet
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· The government cannot practice censorship. 
· It cannot ban printed materials or films merely because they contain alarming or offensive ideas
· 2.2 Constitutional freedom of expression clauses – U.S.A.
· It protects the right to gather in groups for any reason, so long as the assemblies are peaceful. 
· Government can make rules about when and where, but cannot ban them.
· People also have the right to form and join social clubs, political parties, and labor unions. 
· 2.2 Freedom of expression – A European view
· The Charter of Fundamental Rights recognizes a range of personal, civil, political, economic and social rights of EU citizens and residents, enshrining them into EU law. 
· In December 2009, with the entry into force of the Lisbon Treaty, the charter was given binding legal effect equal to the Treaties. To this end, the charter was amended and proclaimed a second time in December 2007.
· 2.2 Freedom of expression – A European view
· The Charter brings together in a single document rights previously found in a variety of legislative instruments, such as in national and EU laws, as well as in international conventions from the Council of Europe, the UN and the International Labour Organisation. 
· By making fundamental rights clearer and more visible, it creates legal certainty within the EU.
· 2.2 Freedom of expression – A European view
· The Charter of Fundamental Rights contains a preamble and 54 Articles, grouped in seven chapters. 
· Art. 10 of chapter II  guarantees the freedom of thought, conscience and religion.
· The right guaranteed in paragraph 1 corresponds to the right guaranteed in Art. 9 of ECHR and has the same meaning and scope. 
· 2.2 Freedom of expression – A European view
· The Charter applies to the European institutions, subject to the principle of subsidiarity, and may under no circumstances extend the powers and tasks conferred on them by the Treaties. 
· The charter also applies to EU countries when they implement EU law. Art. 10 of chapter II  guarantees the freedom of thought, conscience and religion.
· 2.2 Freedom of expression – A European view
· Art. 11 of the Charter corresponds to Art. 10 of the ECHR: "Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of television or cinema enterprises.”
It follows
· 2.2 Freedom of expression – A European view
· “The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such conditions as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime (…), for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.” 
· 2.2 Freedom of expression – A European view
· Art. 12: Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.
· No restrictions shall be placed on the exercise of these rights other …
· 3. Issues regarding the freedom of expression
· The first is how the line should be drawn in this context between expression on one hand and conduct on the other. 
· For example: a demonstrator engages in an unorthodox form of protest such as desecrating or burning an army registration card or the national flag or when a nightclub presents nude dancing.
· 3. Issues regarding the freedom of expression
· One view: these conducts can be regulated without free expression arguments, but they can also be understood as radical messages communicated by non tradional means
· Courts should address whether a public authority, in prohibiting nude dancing, intended to stop the dissemination of subversive ideas rather than to prevent the concentration in a city centre of noisy night clubs.  
· 3. Issues regarding the freedom of expression
· Other issue: whether the freedom of expression covers ll type of speech or is confined to communications on social and political issues. This is the case of commercial advertising.
· Nowadays, freedom of expression generally covers commercial speech, insofar as they contribute to the formation of public opinion. However, it is easier for the authority to justify the imposition of restrictions on its availability 
· 3. Issues regarding the freedom of expression
· Courts are reluctant to trust the capacity of government to distinguish between speech wich cannot lawfully be restricted and speech can be regulated. (Cfr. New York Times v. Sullivan).
· Court will rarely uphold legislation which imposes content-based restrictions on speech.
· Content based are those restrictions which allow the expression of some views, but not others or the discussion of only a restricted range of topics.  
· 3. Issues regarding the freedom of expression
· Freedom of expression clauses frequently provide a right to receive information as well as a right to disseminate it.
· Therefore, the freedom of expression includes the freedom of information (ECHR and IACHR); in the USA, it seems that the right to gather information is not covered by the freedom of speech.
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